OCT 19 2016
MEMORANDUM FOR: REGIONAL ADMINISTRATORS

FROM: DOROTHY DOUGHERTY
Deputy Assistant Secretary

SUBJECT: Interpretation of 1904.35(b)(1)(i) and (iv)

On May 12, 2016, OSHA published a final rule that, among other things, amended 29 C.F.R. 1904.35 to
add two new provisions: section 1904.35(b)(1)(i) makes explicit the longstanding requirement for
employers to have a reasonable procedure for employees to report work-related injuries and ilinesses,
and (b)(1)(iv) incorporates explicitly into Part 1904 the existing prohibition on retaliating against
employees for reporting work-related injuries or illnesses under section 11(c) of the OSH Act, 29 U.S.C. §
660(c). This memorandum explains these provisions in more detail.

I Section 1904.35(b)(1)(i)

To establish a violation of section 1904.35(b)(1)(i), OSHA must show that the employer either lacked a
procedure for reporting work-related injuries or illnesses, or that the employer had a procedure that was
unreasonable. The employer must establish a reasonable procedure for employees to report work-related
injuries and illnesses. As OSHA explained in the preamble to the final rule, this requirement was implicit
in the previous version of the rule, which required employers to establish a "way" for employees to report
work-related injuries and illnesses. An employer’s reporting procedure is reasonable if it is not unduly
burdensome and would not deter a reasonable employee from reporting.

For example, it would be reasonable to require employees to report a work-related injury or illness as
soon as practicable after realizing they have the kind of injury or iliness they are required to report to the
employer, such as the same or next business day when possible. However, it would not be reasonable to
discipline employees for failing to report before they realize they have a work-related injury they are
required to report or for failing to report "immediately" when they are incapacitated because of the injury
or illness. A rigid prompt-reporting requirement that results in employee discipline for late reporting even
when the employee could not reasonably have reported the injury or illness earlier would violate section
1904.35(b)(1)(iv).

It would also be reasonable to require employees to report to a supervisor through reasonable means,
such as by phone, email, or in person. However, it would not be reasonable to require ill or injured
employees to report in person if they are unable to do so. Likewise, it would not be reasonable to require
employees to take unnecessarily cumbersome steps or an excessive number of steps to report.

While employers have an interest in maintaining accurate records and ensuring that employees are
reporting work-related injuries and illnesses in a reasonably prompt manner, these interests must be
balanced with the importance of accurate injury reporting and therefore employers’ reporting policies
must be designed so as not to discourage employees from reporting. For a reporting procedure to be
reasonable, and not unduly burdensome, it must allow for reporting of work-related injuries and ilinesses
within a reasonable timeframe after the employee has realized that he or she has suffered a recordable
work-related injury or illness and in a reasonable manner.

II. Section 1904.35(b)(1)(iv)



Section 1904.35(b)(1)(iv) prohibits employers from retaliating against employees for reporting work-
related injuries or illnesses. In the preamble to the final rule, OSHA explained that it promulgated section
1904.35(b)(1)(iv) to address concerns from commenters about three types of policies that can be used to
retaliate against workers for reporting work-related injuries or illnesses and therefore discourage or deter
accurate recordkeeping: disciplinary policies, post-accident drug testing policies, and employee incentive
programs. OSHA made clear in the preamble that it is not prohibiting these kinds of policies categorically,
and that section 1904.35(b)(1)(iv) does not impose any new obligations or restrictions on employers.
Rather, section 1904.35 gives OSHA another mechanism to address conduct that has always been
unlawful—retaliating against employees for reporting work-related injuries or illnesses.:

To issue a citation under section 1904.35(b)(1)(iv), OSHA must have reasonable cause to believe that a
violation occurred—in other words, that an employer retaliated against an employee for reporting a work-
related injury or illness.2 To make this showing, OSHA must demonstrate the well-established elements of
retaliation. In this context, those elements include:

1. The employee reported a work-related injury or iliness;
The employer took adverse action against the employee (that is, action that would deter a
reasonable employee from accurately reporting a work-related injury or illness); and

3. The employer took the adverse action because the employee reported a work-related injury or
illness.

Regardless of whether an adverse action is taken pursuant to a disciplinary policy, post-accident drug
testing policy, or employee incentive program, OSHA's ultimate burden is to prove that the employer took
the adverse action because the employee reported a work-related injury or illness, not for a legitimate
business reason. Determining in a particular case whether a violation occurred and whether there is
enough evidence to substantiate the violation will be a fact-specific inquiry. The discussion below explains
in more detail the kinds of facts that will be important in evaluating whether a violation has occurred in
the contexts of disciplining employees who report, providing or withholding a benefit based on whether
an employee reports, and drug testing employees who report work-related injuries or illnesses.

A. Discipline.

Section 1904.35(b)(1)(iv) does not prohibit employers from disciplining employees who violate legitimate
safety rules or reasonable reporting procedures.3 Rather, it prohibits disciplining employees simply
because they report a work-related injury or illness. In some cases, OSHA will have direct evidence that
an employer disciplined an employee simply for reporting a work-related injury or illness, such as a policy
under which the employer automatically disciplines all employees who report work-related injuries or
illnesses without regard to whether the reporting employee violated a work rule, or statements by the
employer indicating that it disciplined the employee simply for reporting. Direct evidence of retaliation is
sufficient to establish a violation.

To establish a violation of section 1904.35(b)(1)(iv) in a case where an employer claims it disciplined an
employee who reported a work-related injury or illness for a legitimate business reason such as violating
a workplace safety rule, or a rule on the time, place or manner for reporting an injury or illness, OSHA
will need to show that the real reason for the discipline was the reported injury or iliness and not the rule
violation. As is typically true in a discrimination case, circumstantial evidence can satisfy this burden, as
direct evidence of the employer's real reason for the adverse action may not exist.



In these circumstances, when OSHA is evaluating whether the employer violated section
1904.35(b)(1)(iv), the central inquiry is whether the employer treated other employees who violated the
same rule in the same way—i.e., took the same adverse action—regardless of whether those employees
reported a work-related injury or illness, or whether the employer only or primarily used the rule against
employees who reported a work-related injury or iliness. Evidence that the employer consistently applied
the rule when employees violated it regardless of whether the employees also reported a work-related
injury or illness is evidence that the real reason for the discipline was the work rule violation, not the
injury or illness report. On the other hand, evidence that the employer disproportionately disciplined
employees for violating the rule when they reported work-related injuries or illnesses (and tended to
ignore violations absent an injury or iliness) indicates that the real reason for the discipline was the
reported injury or illness, not the work rule violation. The same analysis would apply if reporting
employees are subject to more severe adverse action than non-reporting employees who also violated a
work rule in the same manner or to the same degree. OSHA will also evaluate any other evidence
relevant to the employer’s reason for the discipline. If OSHA determines that the real reason for the
discipline was the reported injury or illness, OSHA may issue a citation under section 1904.35(b)(1)(iv).

Similarly, in cases involving an employer rule about the time, place or manner for reporting an injury or
illness, OSHA will evaluate whether the employer had a legitimate business reason for the discipline or
whether the rule was used as a pretext for disciplining the employee for reporting a work-related injury
or illness. OSHA will consider factors such as the reasonableness of the rule; whether the employee had a
reasonable basis for the deviation; whether the employer has a substantial interest in the rule and its
enforcement; and whether the discipline imposed appears proportionate to the employer’s interest in the
rule. If OSHA determines that the real reason for the discipline was the report of an injury or illness,
OSHA may issue a citation under section 1904.35(b)(1)(iv).*

B. Drug and Alcohol Testing.s

Section 1904.35(b)(1)(iv) does not prohibit employers from drug testing employees who report work-
related injuries or illnesses so long as they have an objectively reasonable basis for testing, and the rule
does not apply to drug testing employees for reasons other than injury-reporting. Moreover, OSHA will
not issue citations under section 1904.35(b)(1)(iv) for drug testing conducted under a state workers’
compensation law or other state or federal law. Drug testing under state or federal law does not violate
section 1904.35(b)(1)(iv). See sections 4(b)(1) and 4(b)(4) of the OSH Act, 29 U.S.C. §§ 653(b)(1) & (4).
Section 1904.35(b)(1)(iv) only prohibits drug testing employees for reporting work-related injuries or
illnesses without an objectively reasonable basis for doing so. And, as in all cases under section
1904.35(b)(1)(iv), OSHA will need to establish the three elements of retaliation to prove a violation: a
protected report of an injury or illness; adverse action; and causation.

When evaluating whether an employer had a reasonable basis for drug testing an employee who
reported a work-related injury or illness, the central inquiry will be whether the employer had a
reasonable basis for believing that drug use by the reporting employee could have contributed to the
injury or illness. If so, it would be objectively reasonable to subject the employee to a drug test. When
OSHA evaluates the reasonableness of drug testing a particular employee who has reported a work-
related injury or iliness, it will consider factors including whether the employer had a reasonable basis for
concluding that drug use could have contributed to the injury or illness (and therefore the result of the
drug test could provide insight into why the injury or illness occurred), whether other employees involved
in the incident that caused the injury or illness were also tested or whether the employer only tested the



employee who reported the injury or iliness, and whether the employer has a heightened interest in
determining if drug use could have contributed to the injury or iliness due the hazardousness of the work
being performed when the injury or illness occurred. OSHA will only consider whether the drug test is
capable of measuring impairment at the time the injury or illness occurred where such a test is available.
Therefore, at this time, OSHA will consider this factor for tests that measure alcohol use, but not for tests
that measure the use of any other drugs. The general principle here is that drug testing may not be used
by the employer as a form of discipline against employees who report an injury or illness, but may be
used as a tool to evaluate the root causes of workplace injuries and illness in appropriate circumstances.

Consider the example of a crane accident that injures several employees working nearby but not the
operator. The employer does not know the causes of the accident, but there is a reasonable possibility
that it could have been caused by operator error or by mistakes made by other employees responsible for
ensuring that the crane was in safe working condition. In this scenario, it would be reasonable to require
all employees whose conduct could have contributed to the accident to take a drug test, whether or not
they reported an injury or illness. Testing would be appropriate in these circumstances because there is a
reasonable possibility that the results of drug testing could provide the employer insight on the root
causes of the incident. Howeuver, if the employer only tested the injured employees but did not test the
operator and other employees whose conduct could have contributed to the incident, such
disproportionate testing of reporting employees would likely violate section 1904.35(b)(1)(iv).

Furthermore, drug testing an employee whose injury could not possibly have been caused by drug use
would likely violate section 1904.35(b)(1)(iv). For example, drug testing an employee for reporting a
repetitive strain injury would likely not be objectively reasonable because drug use could not have
contributed to the injury. And, section 1904.35(b)(1)(iv) prohibits employers from administering a drug
test in an unnecessarily punitive manner regardless of whether the employer had a reasonable basis for
requiring the test.

C. Incentives.

Section 1904.35(b)(1)(iv) does not prohibit safety incentive programs. Rather, it prohibits taking adverse
action against employees simply because they report work-related injuries or iliness. Withholding a
benefit—such as a cash prize drawing or other substantial award—simply because of a reported injury or
illness would likely violate section 1904.35(b)(1)(iv) regardless of whether such an adverse action is
taken pursuant to an incentive program.s Penalizing an employee simply because the employee reported
a work-related injury or illness without regard to the circumstances surrounding the injury or illness is not
objectively reasonable and therefore not a legitimate business reason for taking adverse action against
the employee.

Consider the example of an employer promise to raffle off a $500 gift card at the end of each month in
which no employee sustains an injury that requires the employee to miss work. If the employer cancels
the raffle in a particular month simply because an employee reported a lost-time injury without regard to
the circumstances of the injury, such a cancellation would likely violate section 1904.35(b)(1)(iv) because
it would constitute adverse action against an employee simply for reporting a work-related injury.

However, conditioning a benefit on compliance with legitimate safety rules or participation in safety-
related activities would not violate section 1904.35(b)(1)(iv). For example, raffling off a $500 gift card
each month in which employees universally complied with legitimate workplace safety rules—such as
using required hard hats and fall protection and following lockout-tagout procedures—would not violate



the rule. Likewise, rewarding employees for participating in safety training or identifying unsafe working
conditions would not violate the rule. On the contrary, OSHA encourages employers to find creative ways
to incentivize safe work practices and accident-prevention measures that do not disproportionately
penalize workers who report work-related injuries or illnesses. If OSHA determines that an employer
withheld a benefit from an employee simply because the employee reported a work-related injury or
illness without regard to the circumstances surrounding the injury or illness, OSHA may issue a citation
under section 1904.35(b)(1)(iv).

1 See OSHA Memorandum re: Employer Safety Incentive and Disincentive Policies and Practices (Mar. 12, 2012) (explaining
that disciplining an employee, denying benefits under an incentive program, and drug testing under some circumstances
could each violate section 11(c) if done because of a reported work-related injury or illness).

2 For an explanation of the reasonable cause standard, please see OSHA Memorandum re: Clarification of the Investigative
Stanaard for Whistleblower Investigations (Apr. 20, 2015).

3 Discipline is considered an adverse action if it would discourage a reasonable employee from reporting a work-related
injury or illness. Examples of discipline that rises to the level of adverse action include both immediately tangible actions like
termination, demotion, or suspension, and also actions like giving an employee "points" that could result in future
consequences. Moreover, any employer action that would discourage a reasonable employee from reporting a work-related
injury or illness would constitute adverse action under section 1904.35 and section 11(c) whether or not it constitutes
discipline or affects a term or condition of employment. See Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S.
53, 68 (2006). The OSHA Whistleblower Investigations Manual, CPL 02-03-007 (Jan. 28, 2016), lists additional examples of
adverse action.

+ NOTE: As described in Section I of this memorandum, OSHA may also issue a citation under section 1904.35(b)(1)(i) if an
employer’s rules regarding when, where or how to report work-related injuries or illnesses unduly burden employees’ right
to report.

5 The discussion of drug testing in this memorandum applies equally to testing for alcohol use unless specifically noted
otherwise.

s Whether withholding a particular benefit constitutes adverse action depends on whether the failure to receive the benefit
"could well dissuade" a reasonable employee from reporting a work-related injury or iliness. See Burlington Northern, 548
U.S. at 68.



