BottomLine Benefits&

Information that matters to you

Compensation

Coming rules listed in the semi-annual agenda

Twice per year, federal agencies
publish agendas of upcoming rule-
making actions. The most recent
agenda was published in May. The
information below focuses on the
more imminent rules that will im-
pact employer benefit plans. Note
that agencies solicit comments on
proposed rules and must review
those comments. Once the review
is completed, the agency may issue
a final rule or may issue a revised
proposed rule with another com-
ment period.

The Department of Health and
Human Services (HHS) evaluated
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comments on a proposed rule for

a Summary of Benefits and Cov-
erage (SBC) and Uniform Glos-
sary. The rule is intended to help
individuals better understand their
health coverage and compare cov-
erage options. Many comments ad-
dressed the proposed template for
making SBC disclosures, but very
few comments addressed the regu-
lations for SBCs. The final rule
published on June 16 did not in-
clude the new disclosure template.
It will be finalized by January 2016
and will apply to coverage that re-
news or begins on or after January
1, 2017, including open enrollment
periods that occur in the fall of
2016 for coverage beginning on or
after January 1, 2017.

The Employee Benefits Security
Administration (EBSA) expected
to publish a proposed rule in July
regarding the obligation for retire-
ment plans to provide individual
benefit statements. Generally,
defined benefit plans must provide
the statement every three years,
with an annual alternative. Defined
contribution plans must provide
the statement quarterly if the

plan allows participant direction,
or annually if the plan does not
allow participant direction. The
EBSA will explore whether, and
how, these statements should and
could present the individual’s ac-
count balance as a lifetime income
stream of payments.

The EBSA is considering com-
ments regarding a proposed rule
amending the definition of the term
“fiduciary” to include persons who
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render investment advice to plans
and individual retirement accounts
for a fee. The rule would address
how adyvisers are compensated in
ways that might subject them to
conflicts of interest. The comment
period ended July 21.

The EBSA may revise the process
for filing a Form 5500 Annual
Return/Report of Employee Ben-
efit Plan and expects to publish a
proposed rule in September. This
is part of a long-term project to
modernize the Form 5500, with a
focus on making the information
more data mineable and enhancing
EBSA’s ability to collect plan data.

The Equal Employment Opportu-
nity Commission (EEOC) recently
published proposed rules on the
interaction between the Ameri-
cans with Disabilities Act (ADA)
and wellness programs that offer
employees incentives or penalties
for participation. The comment
period ended in June. The agency
expected to publish another rule
in July to address the interplay
between the Genetic Information
Nondiscrimination Act (GINA)
and wellness programs that offer
incentives to employees’ spouses
or family members who respond
to questions about current or past
medical conditions on health risk
assessments.
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Employers remain liable when outsourcing payroll

Many employers outsource some
or all of their payroll and related
tax obligations to third-party pay-
roll service providers (PSPs). The
services provided may include
administering payroll and employ-
ment taxes for the employer, and
depositing taxes with state and
federal agencies.

An employer that outsources
payroll responsibilities should re-
member that it ultimately remains
responsible for payment of federal
taxes. Even though the employer
may forward funds to the PSP, the
employer is responsible if the PSP
fails to make any tax payments,
including any penalties or interest
for late payments.

If problems arise, the Internal
Revenue Service (IRS) will send
correspondence to the employer’s
address. The IRS strongly suggests
that employers list their own ad-
dress (rather than the address of
the PSP) to ensure that they stay
informed of tax matters involving
their businesses.

Verifying payment

The IRS recommends employers
ensure that PSPs are using the
Electronic Federal Tax Payment
System (EFTPS) so they can con-
firm whether payments are being
made. Note that electronic payment

is required for payroll taxes over
$200,000 in a calendar year.

Employers should register on the
EFTPS system to get their own PIN
and periodically verify payments.

A red flag should go up the first
time a service provider misses a
payment or makes a late payment.

Employers using EFTPS will

have on-line access to their pay-
ment history for 16 months. In
addition, employers may make
additional payments that the PSP is
not making, such as estimated tax
payments.

An employer that outsources
payroll remains responsible
for payment of federal taxes.

If an employer suspects a PSP of
improper or fraudulent activities in-
volving the deposit of federal taxes
or the filing of returns, the employ-
er may file a complaint using Form
14157, Complaint: Tax Return
Preparer. The IRS will expedite
the handling and investigation of
these complaints. Individuals and
companies acting under the guise
of a PSP have been prosecuted

for stealing funds intended for tax
payments.

Remember, employers are ulti-
mately responsible for paying
income taxes as well as both the
employer and employee portions
of Social Security and Medicare
taxes.

Reporting agents

A reporting agent is a PSP that is
authorized to perform certain acts
on behalf of its clients’ employees.
A reporting agent provides payroll
services for one or more employ-

JI | U [ ’ ers (clients) using each
u L—J client’s employer iden-
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tification number (EIN)
r_j r to file returns on the cli-

ent’s behalf. A reporting
agent may also deposit
_— and pay taxes on the cli-
ent’s behalf.

The IRS provides Form 8655,
Reporting Agent Authorization, for
an employer to designate a PSP

as a reporting agent. An employer
may use this form to authorize a
reporting agent to sign and file tax
paperwork, whether electronic or
hard copy.

The designation of a reporting
agent does not relieve the employer
from its responsibility of ensuring
that all of its federal employment
tax obligations are met. A reporting
agent normally assumes no liability
for its clients’ tax withholding,
reporting, payment, and/or filing
duties, but another type of designa-
tion may create for joint liability.

An employer may appoint an agent
under section 3504 of the Internal
Revenue Code to withhold, report,
and pay federal employment taxes.
A significant difference is a sec-
tion 3504 agent agrees to assume
liability along with the employer
for the Social Security, Medicare,
and federal income tax withholding
responsibilities. The IRS can seek
to collect any unpaid taxes from
both the employer and the section
3504 agent.

The section 3504 designation does
not apply to Federal Unemploy-
ment Tax Act (FUTA) taxes, with a
limited exception provided for cer-
tain household workers. A PSP
seeking authorization to serve as a
section 3504 agent must apply to
the IRS for approval.

BottomLine

Employers that outsource pay-
roll remain liable for unpaid tax-
es and should verify that pay-
ments are made. Some agree-
ments make the PSP jointly
liable for tax responsibilities.
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Health Care

FAQs on cost sharing limits under the ACA

The Affordable Care Act (ACA)
requires non-grandfathered group
health plans to ensure that employ-
ees’ (and dependents’) annual cost
sharing does not exceed the limits
specified in the ACA. In short, the
law limits an enrollee’s out-of-
pocket costs for essential health
benefits.

For plan or policy years beginning
in 2015, the maximum annual
limit on cost sharing is $6,600 for
self-only coverage and $13,200 for
other than self-only coverage (such
as family coverage).

For plan or policy years beginning
in 2016, the maximum annual limit
on cost sharing will be $6,850 for
self-only coverage and $13,700 for
other than self-only coverage. The
maximum limit will increase an-
nually by the premium adjustment
percentage provided in the ACA.

The Department of Health and
Human Services (HHS) issued a
notice on February 27 clarifying
that the self-only maximum annual
limit on cost sharing applies to
each individual under a plan. For
example, if an employee enrolls in
family coverage, no covered person
in the family could be subjected to
cost sharing in excess of the annual
limit for self-only coverage. The
notice applies to all non-grandfa-
thered group health plans, includ-
ing self-insured and large group
health plans.

In response to this notice, HHS
received questions on how the cost
sharing provisions apply in various
situations. To address these ques-
tions, the Departments of Labor,
Health and Human Services, and
the Treasury (Departments) issued
FAQs on May 26, 2015. The De-
partments indicated that the notice
will apply only for plan or policy
years that begin in or after 2016,
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and it will apply to high-deductible
health plans (HDHP) as well.

Self-only limits

One FAQ clarifies that the self-only
maximum annual limit on cost
sharing applies to an individual
who is enrolled in family coverage
under a group health plan.

For example, suppose a family of
four (mother, father, and two chil-
dren) is enrolled in family coverage
under a group health plan in 2016
with an aggregate annual limit

on cost sharing of $13,000. That
total applies to all four enrollees
combined, but the self-only limit
of $6,850 for 2016 also applies to
each individual family member.

If the mother incurs claims that
would result in $10,000 of cost
sharing, she is still limited to
$6,850 in out-of-pocket costs for
that year. The plan must bear the
$3,150 difference between the
$10,000 in cost sharing for her and
the maximum self-only limit of
$6,850.

Then, if each of the other three
family members incur claims that
would result in $3,000 of cost shar-
ing, the total cost sharing for all
four individuals would seem to be
$15,850 (that is, $6,850 + $3,000 +
$3,000 + $3,000). However, since
the plan has a limit of $13,000
annually, the plan must bear the
$2,850 difference between the
$15,850 and the $13,000 annual
limitation.

Dependent children

Another question involved de-
pendent children and whether a
plan must cover recommended
women’s preventive care services
for dependent children without cost
sharing, including services related
to pregnancy.
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The Departments answered yes,
indicating that non-grandfathered
group health plans offering group
or individual health insurance
coverage must cover specified
recommended preventive care ser-
vices without cost sharing for all
participants and beneficiaries. If the
plan covers dependent children, the
plan-must provide the full range of
recommended preventive services
applicable to the dependents (e.g.,
for their age group) without cost
sharing and subject to reasonable
medical management techniques.

For example, the Health Resources
and Services Administration
(HRSA) Guidelines recommend
well-woman visits for adult women
to obtain the recommended preven-
tive services that are age- and de-
velopmentally-appropriate, includ-
ing preconception care and many
services necessary for prenatal
care. Therefore, plans must cover
these services for dependent chil-
dren up to age 26, without cost
sharing, if an attending provider
determines that well-woman pre-
ventive services are age- and devel-
opmentally-appropriate for the de-
pendent.

BottomLine

The self-only annual cost
sharing limit applies to each
individual in a family plan, and
preventive care services with no
cost sharing must be available
to dependent children.




39 percent of benefit plan audits had ‘major deficiencies’

Employers that hired a third party
to audit their benefit plan may not
have received accurate information,
according to a federal study.

The Employee Retirement Income
Security Act (ERISA) requires em-
ployee benefit plans to file an an-
nual report (Form 5500)
of their financial condi-
tion and operations
with the Department

of Labor. Among other
information, the annual
report must include an
audit report issued by
an independent quali-
fied public accountant
(IQPA) stating whether
the plan’s financial
statements and related information
conform with generally accepted
accounting principles.

The Employee Benefits Security
Administration (EBSA), which en-
forces part of ERISA, published a
study on the quality of benefit plan
audits performed by certified pub-
lic accountants (CPAs). The report,
Assessing the Quality of Employee
Benefit Plan Audits, reveals serious
issues with the current auditing
system. Though released in May
2015, the report evaluated plan au-
dits from the 2011 reporting year.

The report examined more than
7,300 licensed CPAs nationwide
who audited more than 81,000

2016 HSA contributions and deductible limits

The Internal Revenue Service is-
sued Revenue Procedure 2015-30
to provide the 2016 contribution
amounts for Health Savings Ac-
counts (HSAs), as well as the
minimum required deductibles
and maximum out-of-pocket costs
for high deductible health plans
(HDHPs).
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employee benefit plans. EBSA’s
review found that 61 percent of
audits complied with professional
auditing standards or had only mi-
nor deficiencies, but the remaining
39 percent of audits contained ma-
jor deficiencies that would lead to a
rejection of the plan’s
Form 5500 annual
report. These deficien-
cies put an estimated
$653 billion and 22.5
million plan partici-
pants and beneficiaries
at risk.

The research found
that auditing firms
with the most experi-
ence (those perform-
ing the most audits) tended to have
the best records, while smaller
firms that perform fewer audits
tended to have more problems.
Also, firms that were members of
the American Institute of Certified
Public Accountants’ (AICPA) Em-
ployee Benefit Plan Audit Quality
Center tended to have fewer audit
deficiencies.

The report suggests that the De-
partment of Labor increase out-
reach to CPAs as well as enforce-
ment of audit standards, and also
proposes legislative solutions. It
recommends that Congress amend
ERISA’s definition of “qualified
public accountant” to include ad-
ditional requirements and qualifica-

The individual HSA contribution
limit will remain at $3,350 in 2016,
but the family limit will increase
from $6,650 to $6,750. Note that
the HSA contribution limits in-
clude the combined employee and
employer (if any) contributions.

The HDHP minimum deductible
will not change, remaining at

tions to help ensure the quality of
plan audits. Under the proposal,
the Secretary of Labor would be
authorized to issue regulations for
the qualification requirements.

The report also urges Congress to
repeal the ERISA limited-scope
audit exemptionand give the Sec-
retary of Labor authority to define
when a limited scope audit would
be acceptable. According to the
report, if auditors have to issue a
formal opinion after a full audit,
they will have a powerful incentive
to rigorously adhere to professional
standards and ensure that their
opinion can withstand scrutiny. The
report claims that the limited-scope
audit exemption undermines this
incentive by limiting auditors’ ob-
ligations to stand behind the plans’
financial statements.

Finally, the report suggests that
ERISA be amended to give the
Secretary of Labor authority to es-
tablish accounting principles and
audit standards to protect the integ-
rity of employee benefit plans, and
the benefit security of participants
and beneficiaries.

BottomLine

More than a third of benefit plan
audits had major deficiencies,
prompting the EBSA to suggest
legislative action to revise audit-
ing standards.

$1,300 for in-
dividual cover-
age and $2,600 |
for family = b .
coverage. However, the HDHP out-
of-pocket maximum will increase
from $6,450 to $6,550 for indi-
vidual coverage, and from $12,900
to $13,100 for family coverage.
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Fifth Circuit
FLSA private settlements

Two employees left their company
and went to work for a competitor,
in violation of their noncompete
agreements. The company initiated
legal action to enforce the agree-
ments. In response, the former em-
ployees alleged that the company
had failed to properly compensate
them for overtime in violation

of the Fair Labor Standards Act
(FLSA).

The company and the former
employees eventually reached a
private settlement regarding the
noncompete dispute. As part of that
settlement, the former employees
agreed to release the company from
all claims under state and federal
laws. However, the employees
continued to pursue their claim for
overtime pay.

In court, the company argued that
the settlement and release of claims
prevented the former employees

Georgia: Payroll cards — State
law now allows employers to pay
employees via payroll cards. To
do so, the employer must provide
a written explanation of any fees
associated with using the card, as
well as a written notice that em-
ployees may opt out of the payroll
card account. Employees who opt
out may choose to receive wages
by paycheck or direct deposit. The
new law took effect May 5, im-
mediately upon passage. Senate
Bill 88

lllinois: W-2 filing — Employ-
ers that are required to file copies
of W-2s on magnetic media under
federal law must also file the
W-2s with the state Department of
Revenue using the same magnetic
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Court Report

from pursuing the overtime law-
suit. The district court agreed,
finding that the employees simply
chose “to remain silent about their
overtime claims” when negotiat-
ing the settlement and therefore
missed their chance to settle that
claim. The employees appealed this
decision.

The Fifth Circuit Court of Appeals
reversed that decision, however,
pointing out that the FLSA does
not allow employees to waive their
right to file FLSA claims.

Normally, a wage dispute must be
settled under the supervision of a
court or the Department of Labor.
The Fifth Circuit noted that it has
accepted private, unsupervised
settlement agreements. However,
those cases involved employees
who actually received compensa-
tion for the disputed hours or
wages owed. In the case at hand,
the settlement resolved a dispute
over the noncompete agreements,
but the parties had never discussed

State Updates

media. The W-2s must be filed no
later than February 15 of the year
following the year of the withhold-
ing, or if the IRS granted an exten-
sion, no later than the extension
date. 86 Ill. Adm. Code §100.7300

Maryland: County tax cred-
its — Maryland has both a state
and a county personal income tax.
Residents who pay income tax to
another jurisdiction may apply
those payments as a credit against
the state tax but not the county

tax. Some residents who claimed

a credit on their county taxes were
penalized, so they sued. The case
reached the United States Supreme
Court, and the residents won when
the high court held that Maryland’s
personal income tax scheme vio-
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overtime compensation or the
FLSA during their negotiations.

Since the employees had not re-
ceived any compensation for the
disputed overtime, the settlement
agreement did not resolve the over-
time dispute. Further, since em-
ployees cannot waive their rights to
FLSA claims, the release of claims
did not prevent the former employ-
ees from pursuing their claim for
back overtime pay.

Bodle v. TXL Mortgage Corpora-
tion (No. 14-20224) June 1, 2015

BottomLine

Although the Fifth Circuit rec-
ognizes private settlements of
FLSA claims, the employees
must have negotiated the
disputed wages and received
some compensation in return.

The Fifth Circuit includes the states
of Louisiana, Mississippi, and
Texas.

lates the Commerce Clause of the
U.S. Constitution. Comptroller of
the Treasury of Maryland v. Wynne,
No. 13-485, May 18, 2015

Oregon: Annual PHI report-
ing — A covered entity that is
required to file an annual financial
statement with the Department of
Consumer and Business Services
must now also provide a “protec-
tion of health information report.”
The report must be signed by the
chief executive officer and must
provide various assurances that
the entity is taking steps to protect
the confidentiality of personally
identifiable and protected health
information that the entity retains
in electronic or hard copy form.
House Bill 2551




Offering retirement savings with a profit sharing plan

Employers start profit sharing plans
to help attract talented employees
and provide them with a vehicle for
retirement savings. A profit sharing
plan gives employers flexibility in
choosing how much to contribute
to employee accounts each year
(out of profits or otherwise), or
even make no contribution for a
year. Contributions and earnings
are generally not taxed until funds
are distributed, and the plan may
allow participants to take any
vested benefits when they leave the
company.

If you choose to establish a profit
sharing plan, one of your first deci-
sions will be whether to set up the
plan yourself or consult a profes-
sional or financial institution (such
as a bank, mutual fund provider,

or insurance company) to help es-
tablish and operate the plan. There
are four initial steps for setting up a
profit sharing plan.

First, adopt a written plan docu-
ment. If you hire a professional,
that person likely will provide the
plan document. If not, consider ob-
taining assistance from a financial
institution or professional to create
the plan. The plan document must
describe how certain key functions
are carried out, such as a formula
to determine how contributions are
allocated to participants’ accounts.
The most common formula gives
each participant a percentage of his
or her compensation. Contributions
may also be subject to a vesting
schedule.

Second, arrange a trust for the
plan’s assets. A plan’s assets must
be held in a trust to assure that as-
sets are used solely for the partici-
pants and their beneficiaries. The
trust must have at least one trustee
to handle contributions, plan in-
vestments, and distributions. If you
set up your plan through insurance
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contracts, the contracts do not need
to be held in trust.

Third, develop a recordkeeping
system to track and properly at-
tribute contributions, earnings and
losses, plan investments, expenses,
and benefit distributions. If a finan-
cial institution assists in managing
the plan, that entity will typically
help keep the required records. In
addition, a recordkeeping system
will help you, your plan adminis-
trator, or your financial provider
prepare the plan’s Form 5500 annu-
al return/report that must be filed.

You choose your business’s
contribution and may change
the amount each year.

Finally, notify employees who are
eligible to participate in the plan
about certain benefits, rights, and
features. In addition, a summary
plan description (SPD) must be
provided to all participants. The
SPD is typically created with the
plan document. A plan usually
includes all employees, but it may
exclude some employees under age
21 or employees with less than one
year of service (two years in cer-
tain plans). Employees cannot be
excluded merely because they are
older workers.

Plan operation

If you hired someone to help set
up your plan, that arrangement
could include help operating the
plan. You can decide on your busi-
ness’s contribution, and you may
change the amount of contributions
each year according to business
conditions.

Employees could either be fully
vested as soon as you make contri-
butions, or they can become vested
over time according to a vesting

schedule. If you require two years
of service to participate, all con-
tributions are immediately vested.
If you require only one year of
service (or less) to participate, you
may establish a vesting schedule.

You may need to conduct annual
testing to ensure that contributions
for employees are proportional to
contributions for owners and man-
agers. To preserve the tax benefits
of a profit sharing plan, the plan
must provide substantive benefits
for rank-and-file employees, not
just for business owners and man-
agers. If you allocate a uniform
percentage of compensation to
each participant, no testing is re-
quired because your plan automati-
cally satisfies this requirement.

After you decide on the terms of
the profit sharing plan, you may
consider the variety of investment
options. One decision is whether
to permit employees to direct the
investment of their accounts or
whether to manage the funds on
their behalf. If you choose the
former, you also need to decide
what investment options to make
available.

Depending on the plan design you
choose, you may want to hire
someone either to determine what
investment options to make avail-
able or to manage the plan’s invest-
ments. Continually monitoring the
investment options ensures that
your selections remain in the best
interests of your plan and its partic-
ipants.

BottomLine

A profit sharing plan can pro-
vide retirement savings for
employees while allowing you
some flexibility in making con-
tributions, even changing the
amount each year.
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Your Questions Answered

Employers want to know

Question: An employee forgot to If you have a reason to suspect that ~ the employee falsified his starting
punch in at the start of the shift the employee arrived late but won’t  time, you may impose discipline
and his supervisor is not certain admit to this, you may investigate that could include termination.
when he arrived. We suspect that  the matter. Although the supervi- . .

. . , Even if you terminate the employ-
the employee did not punch in sor may not know the employee’s

. . . . ee, however, the final paycheck
because he arrived late. Do we arrival time, you might find other

must still include all hours actually

. > ;
have to pay him for the full day? employees in the work area who worked on that day.

. saw him arrive, or you may have
Answer: Since you know the em- oY Y

lovee was at work. vou do have other information such as computer _

ployee w 'Y login times or security camera foot- BottomLine
to pay him for all hours that you . . . .

. age that indicate his arrival time. D .
know (or reasonably believe) that An employee’s failure to punch
he worked. If the employee forgot If he arrived late, and you can in does not justify a refusal to
to punch in, you may ask him to in-  verify the actual arrival time, you pay for hours that he actually
dicate his arrival time and use that may use that time as the start of his worked, or that the employer
as the start of his working day. workday. In addition, if you can has reason to believe that he

prove (or reasonably believe) that worked.

What Would You Do?

An employee provided a W-4 that 1. Yes, the employee can simply 3. Yes, if the employee indicated

listed only a dollar amount rather list a dollar amount. single or married status.
than a number of withholc.ling €X- 2. 'No, the employee must list the 4. Yes, if the employee otherwise
emptions. Can we accept it? claimed exemptions. claimed a total exemption.
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Continuing duty to monitor retirement plan investments

The United States Supreme Court
ruled that fiduciaries have a con-
tinuing duty to monitor retirement
plan investments. Even if an invest-
ment was prudent at the time of
selection, the fiduciary must ensure
that the investment remains pru-
dent. The court’s May 18 decision
highlights the need for fiduciaries
to periodically review investment
options provided to employees.

The case arose under the Employee
Retirement Income Security Act
(ERISA), which defines fiduciaries
as individuals who manage an
employee benefit plan and its as-
sets. Fiduciaries have a duty to act
prudently on behalf of the plan’s
participants. The defendant in this
case had added mutual funds to a
401(k) plan in 1999 and in 2002.
When the participants learned that
those same funds had later been
made available at a lower cost, they
filed a lawsuit claiming they had
paid excessive fees.

Six year limit

Plan participants may allege a
breach of fiduciary duty and sue
for damages or losses. However, a
complaint must be filed no more
than six years after “the date of the
last action which constituted a part
of the breach or violation” or “the
latest date on which the fiduciary
could have cured the breach or
violation.”

Since the lawsuit was filed in 2007,
the District Court ruled that the
funds added in 1999 were outside
the six-year statute of limitations.
The plan participants appealed,
claiming that the funds underwent
significant changes which should
have prompted a due-diligence
review. The Ninth Circuit Court of
Appeals agreed with the District
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Court, and the employees appealed
to the US Supreme Court.

Continuing duty

The Supreme Court addressed
whether the decision to continue
offering an allegedly imprudent
investment was an “action” that
extended the six-year statute of
limitations for the duration of the
imprudent investment. The court
unanimously agreed that it did, and
found that the funds added in 1999
could be subject to challenge, even
though the funds were added to the
plan more than six years before the
complaint was filed.

Fiduciaries must remove
older investments that
became imprudent.

The Supreme Court stated that
courts should look to the common
law for trusts when evaluating the
prudence of a fiduciary’s duties,
stating that, “a trustee has a con-
tinuing duty to monitor trust invest-
ments and remove imprudent ones.
This continuing duty exists sepa-
rate and apart from the trustee’s
duty to exercise prudence in select-
ing investments at the outset.”

Even if an investment was prudent
when selected, the fiduciary should
not assume that it will remain so
and must consider all investments
at regular intervals to ensure that
they remain appropriate. The court
stated, “A plaintiff may allege that
a fiduciary breached the duty of
prudence by failing to properly
monitor investments and remove
imprudent ones.”

Fiduciary or not?

An employer’s business decisions
are not fiduciary actions. For

example, the decisions to estab-
lish a plan, determine the benefit
package, include certain features,
amend a plan, and terminate a plan
are business decisions and are not
governed by ERISA because the
employer is acting on behalf of its
business, not on behalf of the plan.
However, when an employer (or
someone hired by the employer)
takes steps to implement these
decisions, that person is acting on
behalf of the plan and may be a
fiduciary.

Employers often hire outside
professionals (third-party service
providers) to manage their retire-
ment plans. Some employers,
howeyver, use an internal committee
or human resources department to
manage some or all of a plan’s day-
to-day operations. These are the
plan’s fiduciaries.

Whether acting as a fiduciary or us-
ing a third-party provider, employ-
ers should recognize the continuing
duty to monitor investments and to
eliminate those that may no longer
be prudent. Employers acting as
fiduciaries should adopt procedures
for a periodic review of investment
options, and employers using third-
party providers should ensure that
the provider is conducting periodic
reviews. Failure to take such steps
could result in a lawsuit for a
breach of fiduciary duties.

The case was Tibble et al. v. Edison
International et al.

BottomLine

Plan sponsors or fiduciaries
have an ongoing duty to moni-
tor the prudence of investment
options and remove imprudent
investments.
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